
SUPREME COURT 
OF BRITISH COLUMBIA 

VANCOUVER .REGIST.RY 

AUG 0 1 2018 Court File No. VLC-S-S-112003 
Vancouver Registry 

"';ic In the Supreme Court of British Columbia 
L--~~~e~vw~e~e~n~:~--------

and: 

Coburn and Watson's Metropolitan Home dba 
Metropolitan Home 

BMO Financial Group, Bank of Nova Scotia, Canadian 
Imperial Bank of Commerce, MasterCard International 

Incorporated, National Bank of Canada Inc., Royal Bank of 
Canada, Toronto-Dominion Bank, and Visa Canada 

Corpotation 

Plaintiff 

Defendants 
Brought pursuant to the Class Proceedings Act, RSBC, 1996, c 50 

ORDER MADE AFTER APPLICATION 
(National Bank Settlement Approval) 

) 
D BEFORE the Honourable Justice G. C. Weatherill ) 13/Jul/2018 

) 
~ ON THE APPLICATION of the Plaintiff, Coburn and Watson's Metropolitan Home 

dba Metropolitan Home, coming on for hearing at aoo· Smithe Street, Vancouver, B.C. 

on June 25, 2018, July 4, 2018 and July 5, 2018 for an order approving the agreement 

made between the Plaintiff and others and National Bank of Canada Inc. (the "Settling 

Defendant"), dated April26, 2017 (the "Settlement Agreement"); 

ON HEARING the submissions of Reidar Magerman, David Jones, Luciana 

Brasil, Chelsea Hermanson, Jen Winstanley and Avichay Sharon, counsel for the 

Plaintiff and Sean Griffin, Antoine Brylowski, counsel for the Settling Defendant; Jeffrey 

Simpson and James Musgrove, counsel for Mastercard International Incorporated; 

Robert Kwinter and Joanne Lysyk, counsel for Visa Canada Corporation; Geoffrey 

Cowper, Q.C., counsel for Royal Bank of Canada and appearing as agent for BMO 

Financial Group, Bank of Nova Scotia, and Toronto-Dominion Bank; Katherine Kay and 

Danielle Royal, counsel for Canadian Imperial Bank of Commerce and appearing as 

agent for BMO Financial Group, Bank of Nova Scotia, and Toronto-Dominion Bank; 
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Edward Babin and Cynthia Spry, counsel for Wal-Mart Canada Corp.; and James Orr, 

counsel for Home Depot of Canada Inc.; and judgment being reserved to this date; 

AND ON READING the pleadings and materials filed;  

AND ON BEING ADVISED that the Plaintiff and the Settling Defendant consent 

to this Order;  

AND ON BEING ADVISED that the Non-Settling Defendants take no position on 

this Order; 

THIS COURT ORDERS that: 

1. The Settlement Agreement, as attached at Schedule “A”, is incorporated into 

this Order in its entirety and forms part of this Order, and the definitions in the 

Settlement Agreement shall be applied in interpreting this Order;  

2. In the event of a conflict between this Order and the Settlement Agreement, this 

Order shall prevail; 

3. The Settlement Agreement is fair, reasonable and in the best interests of the BC 

MasterCard Settlement Class and the BC Visa Settlement Class (the “BC 

Settlement Class”);  

4. The Settlement Agreement is hereby approved pursuant to section 35 of the 

Class Proceedings Act, RSBC 1996, c 50 and shall be implemented in 

accordance with its terms and the terms of this Order; 

5. This Order, including the Settlement Agreement, is binding upon the 

representative plaintiff and all members of the BC Settlement Class who have not 

validly opted-out (collectively, the “BC Settlement Class Members”, each a “BC 

Settlement Class Member”), and the Settling Defendant;  

6. This Order, including the Settlement Agreement, is binding upon each BC 

Settlement Class Member including those persons who are minors or mentally 

incapable and the requirements of Rule 20-2 of the Supreme Court Civil Rules 

are dispensed with in respect of the BC Proceeding; 
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7. Upon the Effective Date, each BC Settlement Class Member shall consent to and 

shall be deemed to have consented to the dismissal as against the Releasees of 

any other actions or proceedings in BC he, she or it has commenced, without 

costs and with prejudice; 

8. Upon the Effective Date, each other action or proceeding commenced in BC by 

any BC Settlement Class Member shall be and is hereby dismissed against the 

Releasees, without costs and with prejudice; 

9. Upon the Effective Date, each Releasor who has not validly opted-out of the BC 

Proceeding has released and shall be conclusively deemed to have forever, 

finally and absolutely released the Releasees from the Released Claims; 

10. Upon the Effective Date, each Releasor shall not now or hereafter threaten, 

institute, prosecute, continue, maintain or assert, either directly or indirectly, 

whether in Canada or elsewhere, on their own behalf or on behalf of any class or 

any other person, any action, suit, cause of action, claim, proceeding, complaint 

or demand against, or collect or seek to recover from, any Releasee or any other 

person or persons who will or could bring or commence or continue any claim, 

crossclaim, claim over or any claim for contribution, indemnity or any other relief 

against any Releasee in respect of any Released Claims, except for the 

continuation of any proceedings against the Non-Settling Defendants or named 

or unnamed co-conspirators who are not Releasees, and are permanently barred 

and enjoined from doing so; 

11. The use of the terms “Releasors” and “Released Claims” in this Order does not 

constitute a release of claims by those BC Settlement Class Members who are 

resident in any province or territory where the release of one tortfeasor is a 

release of all tortfeasors; 

12. Instead of releasing the claims against the Releasees, upon the Effective Date, 

each BC Settlement Class Member who is resident in any province or territory 

where the release of one tortfeasor is a release of all tortfeasors covenants and 

undertakes not to sue or make any claim in any way nor to threaten, commence, 
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participate in or continue any proceeding in any jurisdiction against the 

Releasees in respect of or in relation to the Released Claims; 

13. All claims for contribution, indemnity or other claims over against a Releasee, 

whether asserted, unasserted or asserted in a representative capacity, inclusive 

of interest, taxes and costs, relating to the Released Claims, which were or could 

have been brought in the Canadian Proceedings or otherwise by any Non-

Settling Defendant, a Settled Defendant, named or unnamed co-conspirators 

who are not Releasees or any other Person or party, against a Releasee, or by a 

Releasee against a Non-Settling Defendant, any named or unnamed co-

conspirators, or any other Person or party who are not Releasees, are barred, 

prohibited and enjoined in accordance with the terms of this Order (unless such 

claim is made in respect of a claim by a Person who has validly opted-out of the 

BC Proceeding), except as set out in section 6.1(1)(a) of the Settlement 

Agreement; 

14. If the Court or other final adjudication determines that there is a right of 

contribution, indemnity or other claims over, whether in equity or in law, by 

contract, statute or otherwise: 

(a) The BC Settlement Class Members shall reduce or limit their claims 

against the Non-Settling Defendants and/or named or unnamed co-

conspirators to not be entitled to claim or recover from the Non-Settling 

Defendants and/or named or unnamed co-conspirators that are not 

Releasees that portion of any damages (including punitive damages, if 

any), restitutionary award, disgorgement of profits, interest and costs 

(including investigative costs claimed pursuant to s. 36 of the Competition 

Act) that corresponds to the Proportionate Liability of the Releasees 

proven at trial or otherwise; and 

(b) This Court shall have full authority to determine the Proportionate Liability 

of the Releasees at the trial or other disposition of the BC Proceeding, 

whether or not the Releasees remain in the BC Proceeding or appear at 

the trial or other disposition, and the Proportionate Liability of the 
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Releasees shall be determined as if the Releasees are parties to the BC 

Proceeding and any determination by this Court in respect of the 

Proportionate Liability of the Releasees shall only apply in the BC 

Proceeding and shall not be binding on the Releasees in any other 

proceedings; 

15. If  the Non-Settling Defendants would not have the right to make claims for 

contribution, indemnity or other claims over, whether in equity or in law, by 

statute or otherwise, from or against the Releasees, then nothing in this Order is 

intended to or shall limit, restrict or affect any arguments which the Non-Settling 

Defendants may make regarding the reduction of any assessment of damages, 

restitutionary award, disgorgement of profits or judgment against them in the BC 

Proceeding; 

16. For greater certainty, the bar order in paragraphs 13 through 15 deals only with 

claims over and is not intended to bar bona fide independent and direct claims 

and causes of action arising by contract, statute or otherwise between the 

Settling Defendant and Mastercard as a Non-Settling Defendant for relief other 

than that claimed by the Plaintiff in the BC Proceeding, including bona fide 

independent and direct claims and causes of action that Mastercard may have 

against the Settling Defendant under the Mastercard Network Rules; 

17. A Non-Settling Defendant may, on motion to this Court brought on at least ten 

(10) days’ notice to counsel for the Settling Defendants seek orders for the 

following: 

(a) Documentary discovery and an affidavit of documents in accordance with 

the Supreme Court Civil Rules, BC Reg 168/2009 from the Settling 

Defendant;  

(b) Oral discovery of a representative of the Settling Defendant, the transcript 

of which may be read in at trial;  

(c) Leave to serve a request to admit on the Settling Defendant in respect of 

factual matters; and/or  
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(d) The production of a representative of the Settling Defendant to testify at 

trial, with such witnesses to be subject to cross-examination by counsel for 

the Non-Settling Defendants; 

18.  The Settling Defendant retains all rights to oppose such motion(s) brought under 

paragraph 17 of this Order and to seek such ancillary relief as they deem 

appropriate (including, without limitation, confidentiality protections and/or costs).  

Nothing in this Order is intended to interfere with the power of this Court to make 

such orders as to costs and other terms as it considers appropriate on any such 

motion; 

19. A Non-Settling Defendant may effect service of the motion(s) referred to in 

paragraph 17 above on the Settling Defendant by service on counsel of record 

for the Settling Defendant in the BC Proceeding; 

20. For purposes of enforcement of this Order and the Settlement Agreement, this 

Court will retain an ongoing supervisory role and the Settling Defendant 

acknowledges the jurisdiction of this Court and attorns to the jurisdiction of this 

Court solely for the purpose of implementing, administering and enforcing the 

Settlement Agreement and this Order subject to the terms and conditions set out 

in the Settlement Agreement and this Order; 

21. Except as provided herein, this Order does not affect any claims or causes of 

action that any BC Settlement Class Member has or may have against the Non-

Settling Defendants or named or unnamed co-conspirators who are not 

Releasees in the BC Proceeding; 

22. No Releasee shall have any responsibility or liability relating to the administration 

of the Settlement Agreement or the Distribution Protocol or the administration, 

investment, or distribution of the Trust Account; 

23. Subject to the provisions of the Settlement Agreement, the Settlement Amount, 

plus accrued interest less any monies paid out pursuant to the Settlement 

Agreement, shall be held in trust for the benefit of the Settlement Class, pending 

further order of the Courts;  



 

{11005-001/00670615.3} 

24.  The approval of the Settlement Agreement is contingent upon approval by the 

Alberta Court, the Saskatchewan Court, the Ontario Court and the Quebec Court 

and the terms of this Order shall not be effective unless and until the Settlement 

Agreement is approved by the Alberta Court, the Saskatchewan Court, the 

Quebec Court and the Ontario Court and the Alberta Proceeding, the 

Saskatchewan Proceeding, and the Ontario Proceeding have been dismissed 

with prejudice and without costs and the Quebec Proceeding has been declared 

settled out of court as against the Settling Defendants in the relevant proceeding 

by the Courts. If such orders are not secured in Alberta, Saskatchewan, Ontario 

and Quebec, this Order shall be null and void and without prejudice to the rights 

of the Parties to proceed with the BC Proceeding and any agreement between 

the Parties incorporated in this Order shall be deemed in any subsequent 

proceedings to have been made without prejudice; 

25. In the event that the Settlement Agreement is terminated in accordance with its 

terms, on motion made on notice to the Plaintiff or the Settling Defendant, as 

appropriate: 

(a) This Order shall be declared null and void and be without prejudice to any 

party; and  

(b) Each party to the BC Proceeding shall be restored to his, her or its 

respective position in the BC Proceeding as it existed immediately prior to 

the execution of the Settlement Agreement.  

26. On notice to the Court, but without further order of the Court, the Parties to the 

Settlement Agreement may agree to reasonable extensions of time to carry out 

any of the provisions in the Settlement Agreement;  

27. The determination of the form of any additional notice to the Settlement Class 

Members regarding approval of the Settlement Agreement and/or claims filing 

process, and the approval of a plan of dissemination of any additional notice be 

and are hereby adjourned to be dealt with by further orders of the Courts; 
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6.3 Material Term 

(1) The form and content of the orders contemplated in section 6 of this Settlement 

Agreement shall be considered a material term of this Settlement Agreement and the failure of 

any Court to approve the orders contemplated herein shall give rise to a right of termination 

pursuant to section 12 of this Settlement Agreement. 

SECTION 7- EFFECT OF SETTLEMENT 

7.1 No Admission of Liability 

(1) The Plaintiffs and NBC expressly reserve all of their rights if this Settlement Agreement 

is not approved, is terminated or otherwise fails to take effect for any reason. Further, whether or 

not this Settlement Agreement is fmally approved, is terminated, or otherwise fails to take effect 

for any reason, this Settlement Agreement and anything contained herein, and any and all 

negotiations, Documents, including the NBC Documents, discussions and proceedings associated 

with this Settlement Agreement, and any action taken to carry out this Settlement Agreement, 

shall not be deemed, construed or interpreted to be an admission of any violation of any statute 

or law, or of any fault, omission, wrongdoing or liability by NBC or by any Releasee, or of the 

truth of any of the claims or allegations contained in the Canadian Proceedings or any other 

pleading filed by the Plaintiffs or any other Settlement Class Member, including but not limited 

to those pleadings filed in the Additional Class Proceedings. 
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7.2 Agreement Not Evidence 

(1) Whether or not it is terminated, this Settlement Agreement and anything contained 

herein, and any and all negotiations, Documents, including the NBC Documents, discussions and 

proceedings associated with this Settlement Agreement, and any action taken to carry out this 

Settlement Agreement, shall not be referred to, offered as evidence or received in evidence in 

anyJ>resent, pending orfntnre civil, criminal or administrative action or proceeding, except: (a) 

by the Parties in a proceeding to approve or enforce this Settlement Agreement; (b) by a 

Releasee to defend against the assertion of a Released Claim; (c) by a Releasee in any insurance

related proceeding; or (d) as otherwise required by Jaw or as provided in this Settlement 

Agreement. 

7.3 No Further Litigation & No Assistance to Other Plaintiffs 

(I) Except as provided in sections 7.3(2) and 7.3(4) of this Settlement Agreement, no Class 

Counse~ no Plaintiff; no Settlement Class Member, nor anyone currently or hereafter employed 

by, associated with, or a partner with Class Counsel, may directly or indirectly participate or be 

involved in or in any way assist with respect to any claim made or action commenced by any 

Person which relates to or arises from the Released Claims, including by providing any direct or 

indirect assistance to any plaintiff or any plaintiff's counsel. 

(2) Section 7.3(1) of this Settlement Agreement, shall be inoperative to the extent that it 

requires any lawyer who is a member of the Law Society of British Columbia (the "LSBC") to 

breach his or her obligations under Rule 4.7 of the LSBC's Professional Conduct Handbook by 

refraining from participation or involvement in any claim or action in aBC Court. This section 
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shall not affect or render inoperative any other section or provision of this Settlement 

Agreement. 

(3) No Class Counsel, no Plaintiff, no Settlement Class Member, nor anyone currently or 

hereafter employed by, associated with, or a partner with Class Counsel may divulge to any 

Person for any purpose any information, including, without limitation, any cooperation materials 

. and Documents provided pursuant to section 3,3Hofthis SettlementAgreem<mt,obtained in the 

course of the Canadian Proceedings or in connection with this Settlement Agreement or the 

negotiation and preparation of this Settlement Agreement, except to the extent such information 

is otherwise publicly available or otherwise ordered by a court in Canada. 

(4) Section 7.3(1) does not apply to the involvement of any Person in the continued 

prosecution of the Canadian Proceedings against any Non-Settling Defendant or unnamed 

co-conspirators who are not Releasees. 

SECTION 8 - CERTIFICATION OR AUTHORIZATION FOR SETTLEMENT ONLY 

8.1 Settlement Class and Common Issue 

(1) The Parties agree that the Canadian Proceedings shall be certified or authorized as class 

proceedings against NBC solely for purposes of settlement of the Canadian Proceedings and the 

approval of this Settlement Agreement by the Courts. 

(2) The Plaintiffs agree that, in the motions for certification or authorization of the Canadian 

Proceedings as class proceedings and for the approval of this Settlement Agreement, the only 

common issue that they will seek to defme is the Common Issue and the only class that they will 
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assett is the Settlement Class. The Plaintiffs acknowledge that NBC agrees to the defmition of 

the Common lssue for purposes of settlement only. 

8.2 Certification or Authorization Without Prejudice 

(1) In the event this Settlement Agreement is not approved, is terminated in accordance with 

its terms or otherwise fails to take effect, the Parties agree that any prior certification or 

authorization of the Canadian Proceedit1gs, or any one of them, as a class proceeding, it1cluding 

the definition of tile Settlement Class and the statement of the Common Issue, shall be without 

prejudice to any position that any of the Parties or any Releasee may later take on any issue in 

the Canadian Proceedings or any oilier litigation. 

SECTION 9 -NOTICE TO SETTLEMENT CLASS 

9.1 Notices Required 

(1) The Settlement Class shall be given tl1e Notices. 

9.2 Form and Distribution of Notices 

(1) The form and content of the Notices and the manner and extent of publication and 

distribution of the Notices shall be as agreed to by the Plaintiffs and NBC, it being understood 

and agreed that the Plan of Dissemination is to be no different in substance than that approved by 

the Conrts in relation to the BofA Settlement, the Capital One Settlement, the Citi Settlement and 

the Desjardins Settlement. 



45 

9.3 Notice of Distribution 

(1) Except to the extent provided for in this Settlement Agreement, the Courts shall 

determine the form of notice in respect to the administration of this Settlement Agreement and 

any Distribution Protocol, on motions brought by Class Counsel. 

SECTION 10- ADMINlSTRATION AND IMPLEMENTATION 

10.1 Mechanics of Administration 

(1) Except to the extent provided for in this Settlement Agreement, the mechanics of the 

implementation and administration of this Settlement Agreement and the Distribution Protocol 

shall be determined by the Courts on motions brought by Class Counsel. 

10.2 Settlement Class Member Information and Assistance 

(1) NBC will not oppose a motion by the Plaintiffs brought in the Quebec Court seeking 

orders requiring NBC to make reasonable efforts to compile and provide to Class Counsel a list 

of the names, addresses of Settlement Class Members. NBC may, but shall not be required to, 

extract this information from its existing records, or may produce it in the form in which it exists 

in its records. To the extent that this information is not in the possession of NBC and cannot 

readily be assembled, reasonable efforts will include requesting this information from Visa and 

MasterCard. For greater certainty, reasonable efforts shall not require NBC to commence legal 

proceedings or incur other significant costs in connection with requesting this information. 

(2) Class Counsel and the Claims Administrator may only request and use the information 

provided under section 10.2(1) in relation to the implementation of the Distribution Protocol 
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including facilitation of the claims administration process to be approved by the Courts. NBC 

shall be at liberty to designate the information provided under section 10.2(1) as "Confidential" 

or "Highly Confidential" pursuant to the BC Protective Order or any other order which may be 

obtained. Prior to, or at the same time as the approval of the Distribution Protocol, Class 

Counsel shall make best efforts to obtain, in each of the other Canadian Proceedings, a 

protective/confidentiality order in substantially the same form as the BC Protective Order. To 

the extent that it is not possible to obtain a protective order in the form of the BC Protective 

Order at the time of approval of the Distribution Protoco~ Class Counsel shall seek at that time, 

on a contested basis if necessary and on notice to NBC, protective orders similar in substance to 

the BC Protective Order, so that any information produced by NBC to Class Counsel under this 

section, for use in the Canadian Proceedings, which qualify as Confidential or Highly 

Confidentia~ may be produced su~ject to a protective order, provided such information is 

available for use in the implementation of the Distribution Protocol. 

(3) Upon completion of the claims administration process, all information and Documents 

provided by NBC pursuant to section 10.2(1) shall be returned or destroyed forthwith, no record 

of the information so provided shall be retained by Class Counsel or by any Person to whom 

Class Counsel has provided such information, in any form whatsoever, and the information so 

provided may not be used or disclosed, directly or indirectly, and for whatever purpose, in any 

form or manner by Class Counsel or by any Person to whom Class Counsel has disclosed such 

information. 

I 
i: 
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SECTION 11 -CLASS COUNSEL FEES AND ADMINISTRATION EXPENSES 

(1) Upon exhaustion of the amount of $50,000 paid pursuant to section 3.1(5), Class 

Counsel shall pay any additional costs of the Notices of this Settlement Agreement from the 

Trust Account. 

(2) Class Counsel may seek the Courts' approval to pay Class Counsel Fees and 

Adiiini1Strahon Expenses conteinporaneollsly wllll . seeking approval of this Settlement 

Agreement, or at such other time as they shall determine in their sole discretion. NBC will not 

oppose such motions. 

(3) Except as provided in sections 11(1) and 11(2), Class Counsel Fees and any 

Administration Expenses may only be paid out of the Trust Account after the Effective Date. 

(4) The Releasees shall not be liable for any fees, disbursements or taxes, including but not 

limited to any fees, disbursements or taxes of Class Counsel's, the Plaintiffs' or any Settlement 

Class Member's respective lawyers, experts, advisors, agents, or representatives. 

SECTION 12- TERMINATION OF SETTLEMENT AGREEMENT 

12.1 Right of Tennination 

(1) NBC or the Plaintiffs, in their respective sole discretion, have the option to terminate 

this Settlement Agreement in the event that: 

(a) the NBC' Settlement's Confidential Opt Out Threshold is met; 
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(b) the releases and covenants contemplated in sections 5 and 6 are not complied 

with; 

(c) the form and content of any of the orders or Notices departs materially from the 

form and content of the orders and Notices as agreed upon by the Plaintiffs and 

NBC; 

(d) the form and content of any of the Final Orders approved by the Courts departs 

materially from the form and content of the orders agreed upon by the Plaintiffs 

and NBC under section 2.3(1) of this Settlement Agreement; 

(e) any Court declines to approve this Settlement Agreement or any material term or 

part hereof; 

(f) any Court declines to dismiss the Canadian Proceedings or stay the Additional 

Class Proceedings against NBC; 

(g) any Court approves this Settlement Agreement in a materially modified form; or 

(h) any orders approving this Settlement Agreement made by the Courts do not 

become Final Orders. 

(2) To exercise a right of termination under section 12.1(1), a terminating party sha.ll deliver 

a written notice of termination pursuant to this Settlement Agreement within fifteen (15) 

business days of the fact of the condition being met becoming known to the terminating party. 

Upon delivery of such a written notice, this Settlement Agreement shall be terminated and, 

except as provided for in section 12.4, shall be null and void and have no further force or effect, 
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shall not be binding on lhe Parties, and shall not be· used as evidence or otherwise in any 

litigation. 

(3) Any order, ruling or determination made by any Court that is not substantially in the 

form and content of the respective Final Orders, as agreed upon by the Plaintiffs and NBC in 

accordance with section 2.3(1), shall be deemed to be a material modification of this Settlement 

Agreement and shall provide a basis for the termination of this Settlement Agreement, provided 

however that NBC may agree to waive this provision. 

( 4) Any order, ruling or determination made by any Court with respect to Class Counsel 

Fees or any Distribution Protocol shall not be deemed to be a material modification of all, or a 

part, of tbis Settlement Agreement and shall not provide any basis for the termination of this 

Settlement Agreement. 

(5) In the event this Settlement Agreement is not approved, is terminated in accordance with 

its terms or otherwise fails to take effect for any reason, the Plaintiffs and NBC agree that any 

prior certification or authorization of a Canadian Proceeding as a class proceeding, including the 

defmitions of the Settlement Class and the Common Issue, shall be without prejudice to any 

position that any of the Parties or any Releasee may later take on any issue in the Canadian 

Proceedings or any other litigation. 

(6) In the event this Settlement Agreement is not approved, is terminated in accordance with 

its terms or otherwise fails to take effect for any reason, the Plaintiffs and NBC agree that any 

appearance, attendance, filing or other action or step taken by NBC pursuant to or relating to this 

Settlement Agreement shall be without prejudice to any position that any Releasee may later take 

in respect of the jurisdiction of the Courts or any other court, including, without limitation, a 
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motion to ·stay any of the Canadian Proceedings pursuant to applicable commercial arbitration 

legislation, a motion to quash service ex juris or to otherwise challenge the jurisdiction of the 

Courts or any other court over any Releasee in the Canadian Proceedings or any other litigation. 

12.2 If Settlement Agreement is Terminated 

(l) If this Settlement Agreement is not approved, is terminated in accordance with its terms 

. or otherWise fails to take effect for any reason it sflali be11ull!md void, flave11o furtfler force a11d 

effect, shall not be binding, and shall not be used as evidence or otherwise in litigation, and: 

(a) no motion to certifY or authorize any of the Canadian Proceedings as a class 

proceeding on the basis of this Settlement Agreement or to approve this 

Settlement Agreement, which has not been decided, shall proceed; 

(b) any order certifying or authorizing any of the Canadian Proceedings as a class 

proceeding on the basis of this Settlement Agreement or approving this 

Settlement Agreement shall be set aside and declared null and void and of no 

force or effect, and the Parties shall be estopped from asserting otherwise; 

(c) any prior certification or authorization of any of the Canadian Proceedings as 

class proceedings, including the definitions of the Settlement Class and the 

Common Issue, shall be without prejudice to any position that any of the Parties 

or Releasees may later take on any issue in any of the Canadian Proceedings or 

any other litigation; and 

(d) the Parties shall negotiate in good faith to determine a new timetable, if the 

Canadian Proceedings are to continue against any Releasees. 
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12.3 Allocation of Monies in the Trost Account Following Termination 

( 1) Class Counsel shall pay to NBC the Settlement Amount plus all accrued interest thereon, 

within thirty (30) business days of termination in accordance with this Settlement Agreement. 

(2) The Plaintiffs and NBC expressly reserve all oftheir respective rights if this Settlement 

Agreement is terminated. 

12.4 Survival of Provisions After Termination 

(1) If this Settlement Agreement is terminated or otherwise fails to take effect for any reason, 

the provisions of sections 3.2, 7.1, 7.2, 8.2, 9, 11(1), 11(4), 12, 13.2, 13.7, 13.8, 13.14 and 13.18 

shall survive the termination and continue in full force and effect. The defmitions and Schedules 

shall survive only for the limited purpose of the interpretation of these surviving sections within 

the meaning of this Settlement Agreement, but for no other purposes. All other provisions of this 

Settlement Agreement and all other obligations pursuant to this Settlement Agreement shall 

cease immediately. 

SECTION 13 -MISCELLANEOUS 

13.1 Releasees Have No Liability for Administration 

(1) The Releasees have no responsibility for and no liability whatsoever with respect to the 

administration, implementation or enforcement of this Settlement Agreement or the Distribution 

Protocol. 
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13.2 Motions for Directions 

(!) NBC or the Plaintiffs may apply to the Conrts for directions in respect of the 

interpretation, implementation and administration of this Settlement Agreement. 

(2) Class Counsel may apply to the Conrts for directions in respect of any Distribution 

Protocol. 

(3) All motions contemplated by this Settlement Agreement shall be on notice to the 

Plaintiffs and NBC, except for those motions concerned solely with the implementation and 

administration of any Distribution Protocol. 

13.3 Further Acts 

(1) Without limiting the generality of any other provisions of this Settlement Agreement, 

until such time as the Courts have approved or refused to approve this Settlement Agreement: (i) 

none of the Plaintiffs, the Releasors and Class Counsel shall take any action or omit to take any 

action that is inconsistent with the purposes and scope of this Settlement Agreement; and (ii) 

none of the Releasees and their respective counsel shall take any action or omit to take any 

action that is inconsistent with the purposes and scope of this Settlement Agreement. 

13.4 Publicity 

(1) Except as otherwise required for the purposes of approving the settlement, the Plaintiffs 

and NBC agree that: 

I 
I 
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(a) the Parties shall not issue any press releases or other communication of any kind 

(with the media or otherwise) regarding this settlement, except those that may be 

agreed to by the Parties; 

(b) the Parties shall act in good faith to ensure that any public statements, comments 

or any communications of any kind about any descriptions of the settlement and 

the.1:ermsofthis Settle!llent Agreemellt are balaJtced, fuir andacc11rate; 

(c) the Parties shall not make any public statements, comments or any 

communications of any kind about any negotiations or information exchanged as 

part of the settlement process, except as may be required for the Parties to comply 

with any order ofthe Courts or as may be required under any applicable law or 

regulation. 

13.5 Headings, etc. 

(1) In this Settlement Agreement: 

(a) the division of this Settlement Agreement into sections and the insertion of 

headings are for convenience of reference only and shall not affect the 

construction or interpretation of this Settlement Agreement; and 

(b) the terms "this Settlement Agreement", "hereof, "hereunder", "herein" and 

similar expressions refer to this Settlement Agreement and not to any particular 

section or other portion of this Settlement Agreement. 
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13.6 Computation of Time 

(l) In the computation of time in this Settlement Agreement, except where a contrary 

intention appears: 

(a) where there is a reference to a number of days between two events, the number of 

days shall be counted by excluding the day on which the first event happens and 

including the day on which the second event happens, including all calendar days; 

and 

(b) only in the case where the time for doing an act expires on a holiday, the act may 

be done on the next day that is not a weekend or statutory holiday. 

13.7 Ongoing Jurisdiction 

(1) Each of the Courts shall retain exclusive jurisdiction over the proceeding commenced in 

its jurisdiction, the parties thereto, and Class Counsel Fees in that proceeding. 

(2) The Plaintiffs and NBC agree that no Court shall make any order or give a direction in 

respect of any matter of shared jurisdiction unless that order or direction is conditional upon a 

complementary order or direction being made or given by the other Courts with which it shares 

jurisdiction over that matter. 

13.8 Governing Law 

(I) This Settlement Agreement shall be governed by and construed and interpreted in 

accordance with the laws of the Province of British Columbia, save for matters relating 

exclusively to the Quebec MasterCard Class Members and Quebec Visa Class Members, which 
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matters shall be governed by and constmed and interpreted in accordance with the laws of the 

Province of Quebec. 

13.9 Entire Agreement 

(1) This Settlement Agreement, including the Recitals herein and the Schedules attached 

hereto, constitutes the entire agreement among the Parties, and supersedes all prior and 

contemporaneous understandings, undertakings, negotiations, representations, promises, 

agreements, agreements in principle and memoranda of understanding in connection herewith. 

None of the Parties will be bound by any prior obligations, conditions or representations with 

respect to the subject matter of this Settlement Agreement, unless expressly incorporated herein. 

13.10 Amendments and Waivers 

(1) This Settlement Agreement may not be modified or amended except in writing and on 

consent of all Parties hereto and the Courts with jurisdiction over the matter to which the 

amendment relates must approve any such modification or amendment. 

(2) The waiver of any rights conferred hereunder shall be effective only if made by written 

instrument of the waiving party and, any such waiver shall not be deemed or construed as a 

waiver of any other right, whether prior, subsequent, or contemporaneous, of this Settlement 

Agreement. 

i ;. 
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13.11. Binding Effect 

(1) This Settlement Agreement shall be binding upon, and enure to the benefit of, the 

Plaintiffs, the Settlement Class Members, the Releasors, the Releasees, and all of their successors 

and assigns. Without limiting the generality of the foregoing, each and every covenant and 

agreement made herein by the Plaintiffs shall be binding upon all Releasors and each and every 

covenant and agreement made.here.in .hy.NBC shall be binding upon.aJJ of the Releasees. 

13.12 Counterparts 

(1) This Settlement. Agreement may he executed in counterparts, all of which taken together 

will be deemed to constitute one and the same agreement, and a facsimile or PDF signature shall 

be deemed an original signature for purposes of executing this Settlement Agreement. 

13.13 Negotiated Agreement 

(1) This Settlement Agreement has been the subject of negotiations and discussions among 

the undersigned, each of which has been represented and advised by competent counsel, so that 

any statute, case law, or rule of interpretation or construction that would or might cause any 

provision to be construed against the drafter of this Settlement Agreement shall have no force 

and effect. The Parties further agree that the language contained in or not contained in previous 

drafts of this Settlement Agreement, or any agreement in principle, all have no bearing upon the 

proper interpretation of this Settlement Agreement. 
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13.14 Language 

(1) The Parties acknowledge that they have required and consented that this Settlement 

Agreement and all related documents be prepared in English; les parties reconnaissent avoir 

exige que la presente convention et taus les documents a son soutien soient rediges en anglais. 

Nevertheless, NBC shall prepare a French translation of this Settlement Agreement including the 

Schedules at their own expense. The Parties agree that such translation is for convenience only. 

In the event of any dispute as to the interpretation or application of this Settlement Agreement, 

only the English version shall be considered. 

(2) The cost of translating the Notices, claims forms, or other documents referenced to or 

flowing from this Settlement Agreement into French and/or any other language shall, in the 

event such translation is required, be paid by NBC. 

13.15 Transaction 

(1) This Settlement Agreement constitutes a transaction in accordance with Articles 2631 

and following of the Civil Code of Quebec, and the Parties are hereby renouncing to any errors of 

fact, of law and/or of calculation. 

13.16 Recitals 

(1) The recitals to this Settlement Agreement are true and form part of this Settlement 

Agreement. 
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13.17 Schedules 

(1) The Schedules annexed hereto form part of this Settlement Agreement. 

13.18 Notice 

(l) Aoy and all notices, requests, directives, or communications required by this Settlement 

Agreement shall be in writing and shal~ unless otherwise expressly provided herein, be given 

personally, by express courier, by postage prepaid mail, by facsimile transmission, or by email 

PDF files, and shall be addressed as follows: 

For the Plaintiffs and for Class Counsel in the Canadian Proceedings: 

Reidar Magerman Ward Branch 

CAMP FIORANTE MATTiffiWS 
4th Floor, Randall Building 
555 West Georgia Street 
Vancouver, BC V6B 1Z6 
Tel: 604-689-7555 
Fax: 604-689-7554 
Email: rmogerman@cfmlawyers.ca 

Jeff Orenstein 

CONSUMER LAW GROUP 
4150 Ste.- Catherine St. W Suite 330 
Montreal, QC H3Z 2Y5 
Tel: 1-888-909-7863 ext. 220 
Fax: 514-868-9690 
Email: jorenstein@clg.org 

For NBC: 

William McNamara 

TORYSLLP 
79 Wellington Street West 
TD South Tower 
Toronto, ON M5K 1N2 

BRANCH MACMASTER LLP 
1410 - 777 Hornby Street 
Vancouver, BC V7G 3E2 
Tel: 604-654-2966 
Fax: 604-684-3429 
Email: wbranch@branmac.com 

SeanGriffm 

LANGLOIS AVOCATS, S.E.N.C.R.L 
1250, Rene-Levesque Blvd. West 
Suite 2000 
Montrea~ QC H3B 4W8 

i 
I 



Tel: 416-865-7988 
Fax: 416-865-7380 
Email: wmcnamara@torys.com 

13.19 Acknowledgements 

Tel: 514-842-7872 
Fax: 514-845-6573 
Email: sean.griffin@langlois.ca 

(1) Each of the Parties hereby affrrms and acknowledges that: 
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(a) he; she er a representative ef the Party with the autherity tG bin<l the Fact;)• with 

respect to the matters set forth herein has read and understood this Settlement 

Agreement; 

(b) the terms of this Settlement Agreement and the effects thereof have been fully 

explained to him, her or the Party's representative by his, her or its counsel; 

(c) he, she or the Party's representative fully understands each term of this Settlement 

Agreement and its effect; and 

(d) no Party has relied upon any statement, representation or inducement (whether 

material, false, negligently made or otherwise) of any other Party, beyond the 

terms of this Settlement Agreement, with respect to the first Party's decision to 

execute this Settlement Agreement. 

13.20 Authorized Signatures 

(I) Each of the undersigned represents that he or she is fully authorized to enter into the 

terms and conditions o:t; and to execute, this Settlement Agreement on behalf of the Parties 

identified below their respective signatures. 



Executed in counterparts on Apri126, 2017. 

WARD K. BRANCH, QC for Branch 
MacMaster LLP and the Plaintiffs 

JEFF ORENSTEIN for Consumer Law 
Group and the Plaintiffs 

LANGLOIS AVOCATS, S.E.N.C.R.L. 
(Sean Griffin) for National Bank of Canada 

REIDAR M. MOGERMAN for Camp 
Fiorante Matthews and the Plaintiffs 

TORYS LLP (William McNamara) for 
National Bank of Canada 
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Executed in counterparts on April 26,2017. 

WARD K. BRANCH, QC fur Branch 
MacMaster LLP and the Plaintiffs 

IDFF ORENSTEIN for Consumer Law 
Group and the Plaintiffs 
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REID ARM. MO.(JERMAN for Camp 
Fiorante Matthews and the Plaintiffs 

k./14~~ 
TORYS LLP (William McNamara) for . 
National Bank of Canada 
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Executed in collllterparts on April26, 2017. 

WARD K. BRANCH, QC for Branch 
MacMaster LLP and the Plaintiffs 

~ ,:.::::"--;·<:::~:::: ... 
~ •• •? / ,, 

JEFF ORENSTEIN for Consumer Law 
Group and the Plaintiffs 

LANGLOIS AVOCATS, S.E.N.C.R.L. 
(Sean Griffm) for National Bank of Canada 

REIDAR M. MOGERMAN for Camp 
Fiorante Matthews and the Plaintiffs 

TORYS LLP (William McNamara) for 
National Bank of Canada 
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Executed in counterparts on Apri126, 2017. 

WARD K. BRANCH, QC for Branch 
MacMaster LLP and the Plaintiffs 

JEFF ORENSTEIN for Consumer Law 
Group and the Plaintiffs 

REIDAR M. MOGERMAN for Camp 
Fiorante Matthews and the Plaintiffs 
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TORYS LLP (William McNamara) for . 
National Bank of Canada 



CANADIAN CREDIT CARD FEES CLASS ACTION 
NATIONAL SETTLEMENT AGREEMENT 

Between 

COBURN AND WATSON'S METROPOLITAN HOME DBA METROPOLITAN HOME, 
HELLO BABY EQUIPMENT INC., JONATHON BANCROFT-SNELL, 1739793 

ONTARIO INC., 9085-4886 QUEBEC INC., PETER BAKOP ANOS, MACARONIES 
HAIR CLUB AND LASER CENTER INC. OPERATING AS FUZE SALON 
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SCHEDULE A to NATIONAL BANK SETTLEMENT 

Court File No. VLC-S-S-112003 
Vancouver Registry 

In the Supreme Court of British Columbia 

Between: 

D 

Coburn and Watson's Metropolitan Home dba Metropolitan 
Home 

Bank of America Corporation, BMO Financial Group, Bank of 
Nova Scotia, Canadian Imperial Bank of Commerce, Capital 
One Bank (Canada Branch), Citigroup Inc., Federation des 
caisses Desjardins du Quebec, MasterCard International 

Incorporated, National Bank of Canada Inc., Royal Bank of 
Canada, Toronto-Dominion Bank, and Visa Canada 

Corporation 

Plaintiff 

Defendants 

Brought pursuant to the Class Proceedings Act, RSBC, 1996, c. 50 

ORDER MADE AFTER APPLICATION 

(National Bank of Canada- Settlement Pre-approval Notice) 

BEFORE THE HONOURABLE MR. JUSTICE G. C. 
WEATHERILL 

) 
) 
) 

'2017 

13:1 ON THE APPLICATION of the Plaintiff, Coburn and Watson's Metropolitan Home 

dba Metropolitan Home ("Metropolitan Home") in the within proceeding (the "BC 

Proceeding"), without a hearing and by consent, for approval of the Notice to Class 

Members of a proposed settlement of all claims against the defendant National Bank of . 

Canada (mistakenly identified in these proceedings as "National Bank of Canada Inc.") 

(the "Pre-approval Notice"); 

!-
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THIS COURT ORDERS that: 

National Bank Round 1 Order 

1. Except to the extent that they are modified by this Order, the definitions set out in 

the settlement agreement between the Plaintiff and National Bank of Canada Inc. 

("National Bank" and the "National Bank Settlement Agreement") apply to and 

are incorporated into this Order; 

2. The "BC MasterCard Settlement Class" is defined as: 

All British Columbia resident persons who, during the Class Period, 
accepted payments for the supply of goods or services by way of 
MasterCard Credit Cards pursuant to the terms of Merchant Agreements, 
except the Excluded Persons; 

3. Coburn and Watson's Metropolitan Home dba Metropolitan Home is appointed as 

the representative plaintiff for the BC MasterCard Settlement Class; 

4. The certified common issues as against the Settling Defendant in the BC 

Proceeding is amended as follows: 

Did the Settling Defendant conspire with others to fix, maintain, increase 
or control Interchange Fees paid by merchants who accepted payment by 
MasterCard Credit Cards in Canada during the Class Period? 

5. The period to opt-out of the BC Proceeding has already expired pursuant to this 

Court's order pronounced July 11, 2014. Any member of the BC Settlement 

Class who has validly opted-out of the BC Proceeding is not bound by the 

National Bank Settlement Agreement, and will not be entitled to receive any 

share of benefits payable in connection with the National Bank Settlement 

Agreement; 

6. Any member of the BC MasterCard Settlement Class who has not validly opted

out of the BC Proceeding is bound by this Order and the National Bank 

Settlement Agreement, and will not be entitled to opt-out of the continuing action 

as against the Non-Settling Defendants; 
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7. This Order is binding upon each member of the BC MasterCard Settlement Class 

who has not validly opted out of the BC Proceeding, including those persons who 

are minors or mentally incapable. 

8. The form of the Pre-Approval Notice is hereby approved substantially in the form 

attached hereto as Schedule "A"; 

9. The plan of dissemination for the Pre-Approval Notice (the "Plan of 

Dissemination") is hereby approved in the form attached hereto as Schedule 

10. The Pre-Approval Notice shall be disseminated in accordance with the Plan of 

Dissemination approved as part of this Order and by any other additional means 

as may be ordered by any ofthe other Courts in the Canadian Proceedings; and 

11. This Order, including without limiting the generality of the foregoing, the 

certification of the BC Proceeding against the Settling Defendant and the 

definitions of BC MasterCard Settlement Class, Class Period and Common 

Issue, is without prejudice to any position a Non-Settling Oefendant may take in 

this or any other proceeding on any issue, including the issue of whether the BC 

Proceeding should be certified as a class proceeding as against the Non-Settling 

Defendants. For greater certainty, this Order, the Court's reasons in support of 

this Order and the certification of the BC Proceeding against the Settling 

Defendant for settlement purposes only are not binding on and shall have no 

effect on the continuing ·prosecution of the BC Proceeding or any other 

proceeding as against the Non-Settling Defendants. 

12. This Order may be executed in counterpart, electronically or by facsimile. 
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THE FOLLOWING PARTIES APPROVE THE FORM OF THIS ORDER AND 
CONSENT TO EACH OF THE ORDERS, IF ANY, THAT ARE INDICATED ABOVE AS 
BEING BY CONSENT: 

Signature of • 
Counsel for the Plaintiff 

Signature of • 
Counsel for National Bank of Canada Inc. 

Signature of • Signature of • 
Counsel for Bank of Nova Scotia Counsel for Canadian Imperial Bank of Commerce 

Signature of • Signature of • 
Counsel for BMO Financial Group Counsel for Royal Bank of Canada 

Signature of • Signature of • 
Counsel for Toronto-Dominion Bank Counsel for Visa Canada Corporation 

Signature of • 
Counsel for MasterCard International Incorporated 

By the Court 

Registrar 

I 
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Between: 

SCHEDULE B to NATIONAL BANK SETTLEMENT 

Court File No. VLC-S-S-112003 
Vancouver Registry 

In the Supreme Court of British Columbia 

Coburn and Watson's Metropolitan Home dba 
Metropolitan Home 

Bank of America Corporation, BMO Financial Group, Bank of 
Nova Scotia, Canadian Imperial Bank of Commerce, Capital 
One Bank (Canada Branch), Citigroup Inc., Federation des 
caisses Desjardins du Quebec, MasterCard International 

Incorporated, National Bank of Canada Inc., Royal Bank of 
Canada, Toronto-Dominion Bank, and Visa Canada 

Corporation 

Plaintiff 

Defendants 
Brought pursuant to the Class Proceedings Act, RSBC, 1996, c 50 

ORDER MADE AFTER APPLICATION 
(National Bank of Canada Settlement Approval) 

0 BEFORE the Honourable Justice G.C. Weatherill 
) 
) 
) 

•,2017 

t:i<:l ON THE APPLICATION of the Plaintiff, Coburn and Watson's Metropolitan 

Home dba Metropolitan Home, coming on for hearing at 800 Smithe Street, Vancouver, 

B.C. on •. 2017, for an order approving the agreement made between the Plaintiff and 

others and National Bank of Canada Inc. (the "Settling Defendanf'), dated •, 2017 (the 

"SettlementAgreement"); 

ON HEARING the submissions of •. counsel for the Plaintiff and J•, counsel for 

the Settling Defendant; • [counsel for non-settling defendants]; 

AND ON READING the pleadings and materials filed; 

AND ON BEING ADVISED that the Plaintiff and the Settling Defendant consent 

to this Order; 



AND ON BEING ADVISED that the Non-Settling Defendants take no position on 

this Order; 

THIS COURT ORDERS that: 

1. The Settlement Agreement, as attached at Schedule "A", is incorporated into this 

Order in its entirety and forms part of this Order, and the definitions in the 

Settlement Agreement shall be applied in interpreting this Order; 

2. In the event of a conflict between this Order and the Settlement Agreement, this 

Order shall prevail; 

3. The Settlement Agreement is fair, reasonable and in the best interests of the BC 

MasterCard Settlement Class (the "BC Settlement Class"); 

4. The Settlement Agreement is hereby approved pursuant to section 35 of the 

Class Proceedings Act, RSBC 1996, c 50 and shall be implemented in 

accordance with its terms and the terms of this Order; 

5. This Order, including the Settlement Agreement, is binding upon the 

representative plaintiff and all members of the BC Settlement Class who have not 

validly opted-out (collectively, the "BC Settlement Class Members, each a "BC 

Settlement Class Member"), and the Settling Defendant; 

6. This Order, including the Settlement Agreement, is binding upon each BC 

Settlement Class Member including those persons who are minors or mentally 

incapable and the requirements of Rule 20-2 of the Supreme Court Civil Rules 

are dispensed with in respect of the BC Proceeding; 

7. Upon the Effective Date, each BC Settlement Class Member shall consent to and 

shall be deemed to have consented to the dismissal as against the Releasees of 

any other actions or proceedings in BC he, she or it has commenced, without 

costs and with prejudice; 



8. Upon the Effective Date, each other action or proceeding commenced in BC by 

any BC Settlement Class Member shall be and is hereby dismissed against the 

Releasees, without costs and with prejudice; 

9. Upon the Effective Dale, each Releasor who has not validly opted-out of the BC 

Proceeding has released and shall be conclusively deemed to have forever, 

finally and absolutely released the Releasees from the Released Claims; 

10. Upon the Effective Date, each Releasor shall not now or hereafter threaten, 

inslltute, prosecute, contmue, matn!atn or assert, either directly or md1rectly, 

whether in Canada or elsewhere, on their own behalf or on behalf of any class or 

any other person, any action, suit, cause of action, claim, proceeding, complaint 

or demand against, or collect or seek to recover from, any Releasee or any other 

person or persons who will or could bring or commence or continue any claim, 

crossclaim, claim over or any claim for contribution, indemnity or any other relief 

against any Releasee in respect of any Released Claims, except for the 

continuation of any proceedings against the Non-Settling Defendants or named 

or unnamed co-conspirators who are not Releasees, and are permanently barred 

and enjoined from doing so; 

11. The use of the terms "Releasers" and "Released Claims" in this Order does not 

constitute a release of claims by those BC Settlement Class Members who are 

resident in any province or territory where the release of one tortfeasor is a 

release of all tortfeasors; 

12. Instead of releasing the claims against the Releasees, upon the Effective Date, 

each BC Settlement Class Member who is resident in any province or territory 

where the release of one tortfeasor is a release of all tortfeasors covenants and 

undertakes not to sue or make any claim in any way nor to threaten, commence, 

participate in or continue any proceeding in any jurisdiction against the 

Releasees in respect of or in relation to the Released Claims; 

13. All claims for contribution, indemnity or other claims over against a Releasee, 

whether asserted, unasserted or asserted in a representative capacity, inclusive 

I 



of interest, taxes and costs, relating to the Released Claims, which were or could 

have been brought in the Canadian Proceedings or otherwise by any Non

Settling Defendant, a Settled Defendant, named or unnamed co-conspirators 

who are not Releasees or any other Person or party, against a Releasee, or by a 

Releasee against a Non-Settling Defendant, any named or unnamed co

conspirators, or any other Person or party who are not Releasees, are barred, 

prohibited and enjoined in accordance with the terms of this Order (unless such 

claim is made in respect of a claim by a Person who has validly opted-out of the 

BC Proceeding), except as set out in section 6.1(1)(a) of the Seltlenoent 

Agreement; 

14. If, in the absence of paragraph 13 of this Order, the Court or other final 

adjudication determines that there is a right of contribution, indemnity or other 

claims over, whether in equity or in law, by contract, statute or otherwise: 

(a) The BC Settlement Class Members shall reduce or limit their claims 

against the Non-Settling Defendants and/or named or unnamed co

conspirators to not be entitled to claim or recover from the Non-Settling 

Defendants and/or named or unnamed co-conspirators that are not 

Releasees that portion of any damages (including punitive damages, if 

any), restitutionary award, disgorgement of profits, interest and costs 

(including investigative costs claimed pursuant to s. 36 of the Competition 

Act) that corresponds to the Proportionate Liability of the Releasees 

proven at trial or otherwise; and 

(b) This Court shall have full authority to determine the Proportionate Liability 

of the Releasees at the trial or other disposition of the BC Proceeding, 

whether or not the Releasees remain in the BC Proceeding or appear at 

the trial or other disposition, and the Proportionate Liability of the 

Releasees shall be determined as if the Releasees are parties to the BC 

Proceeding and any determination by this Court in respect of the 

Proportionate Liability of the Releasees shall only apply in the BC 

Proceeding and shall not be binding on the Releasees in any other 

proceedings; 



15. If, in the absence of paragraph 13 hereof, the Non-Settling Defendants would not 

have the right to make claims for contribution, indemnity or other claims over, 

whether in equity or in law, by statute or otherwise, from or against the 

Releasees, then nothing in this Order is intended to or shall limit, restrict or affect 

any arguments which the Non-Settling Defendants may make regarding the 

reduction of any assessment of damages, restitutionary award, disgorgement of 

profits or judgment against them in the BC Proceeding; 

16 For greater certainty, the bar order in paragraphs 13 through 15 deals only with 

claims over and is not intended to bar bona fide independent and direct claims 

and causes of action arising by contract, statute or otherwise between the 

Settling Defendant and MasterCard as a Non-Settling Defendant for relief other 

than that claimed by the Plaintiff in the BC Proceeding,· including bona fide 

independent and direct claims and causes of action that MasterCard may have 

against the Settling Defendant under the MasterCard Network Rules; 

17. Subject to paragraph 13 hereof, a Non-Settling Defendant may, on motion to this 

Court brought on at least ten (10) days' notice to counsel for the Settling 

Defendants seek orders for the following: 

(a) Documentary discovery and an affidavit of documents in accordance with 

the Supreme Court Civil Rules, BC Reg 168/2009 from the Settling 

Defendant; 

(b) Oral discovery of a representative of the Settling Defendant, the transcript 

of which may be read in at trial; 

(c) Leave to serve a request to admit on the Settling Defendant in respect of 

factual matters; and/or 

(d) The production of a representative of the Settling Defendant to testify at 

trial, with such witnesses to be subject to cross-examination by counsel for 

the Non-Settling Defendants; 



18. The Settling Defendant retains all rights to oppose such motion(s) brought under 

paragraph 17 of this Order and to seek such ancillary relief as they deem 

appropriate (including, without limitation, confidentiality protections and/or costs). 

Nothing in this Order is intended to interfere with the power of this Court to make 

such orders as to costs and other terms as it considers appropriate on any such 

motion; 

19. A Non-Settling Defendant may effect service of the motion(s) referred to in 

paragraph 17 above on the Settling Defendant by service on COLIJlSel of___,r_,e,co""r,_..d,__ ____ -+ 

for the Settling Defendant in the BC Proceeding; 

20. For purposes of enforcement of this Order and the Settlement Agreement, this 

Court will retain an ongoing supervisory role and the Settling Defendant 

acknowledges the jurisdiction of this Court and attorns to the jurisdiction of this 

Court solely for the purpose of implementing, administering and enforcing the 

Settlement Agreement and this Order subject to the terms and conditions set out 

in the Settlement Agreement and this Order; 

21. Except as provided herein, this Order does not affect any claims or causes of 

action that any BC Settlement Class Member has or may have against the Non

Settling Defendants or named or unnamed co-conspirators who are not 

Releasees in the BC Proceeding; 

22. No Releasee shall have any responsibility or liability relating to the administration 

of the Settlement Agreement or the Distribution Protocol or the administration, 

investment, or distribution of the Trust Account; 

23. Subject to the provisions of the Settlement Agreement, the Settlement Amount, 

plus accrued interest less any monies paid out pursuant to the Settlement 

Agreement, shall be held in trust for the benefit of the Settlement Class, pending 

further order of the Courts; 

24. The approval of the Settlement Agreement is contingent upon approval by the 

Alberta Court, the Saskatchewan Court, the Quebec Court and the Ontario Court 

and the terms of this Order shall not be effective unless and until the Settlement 



Agreement is approved by the Alberta Court, the Saskatchewan Court, the 

Quebec Court and the Ontario Court and the Ontario Proceeding, the 

Saskatchewan Proceeding, and the Alberta Proceeding have been dismissed 

with prejudice and without costs and the Quebec Proceeding has been declared 

settled out of court as against the Settling Defendants in the relevant proceeding 

by the Courts. If such orders are not secured in Alberta, Saskatchewan Quebec 

and Ontario, this Order shall be null and void and without prejudice to the rights 

of the Parties to proceed with the BC Proceeding and any agreement between 

the Part1es mcorporated in this Order shall be deemed in any subsequent 

proceedings to have been made without prejudice; 

25. In the event that the Settlement Agreement is terminated in accordance with its 

terms, on motion made on notice to the Plaintiff or the Settling Defendant, as 

appropriate: 

(a) This Order shall be declared null and void and be without prejudice to any 

party; and 

(b) Each party to the BC Proceeding shall be restored to his, her or its 

respective position in the BC Proceeding as it existed immediately prior to 

the execution of the Settlement Agreement. 

26. On notice to the Court, but without further order of the Court, the Parties to the 

Settlement Agreement may agree to reasonable extensions of time to carry out 

any of the provisions in the Settlement Agreement; 

27. The determination of the form of any additional notice to the Settlement Class 

Members regarding approval of the Settlement Agreement and/or claims filing 

process, and the approval of a plan of dissemination of any additional notice be 

and are hereby adjourned to be dealt with by further orders of the Courts; 

28. Except as aforesaid, the BC Proceeding be and is hereby dismissed against the 

Settling Defendant without costs and with prejudice; 

< 
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29. The certification for settlement purposes and the approval of the Settlement 

Agreement is without prejudice to the rights and defences of the Non-Settling 

Defendants in connection with the ongoing BC Proceeding. No person may cite 

or refer to all or any part of this Order and any reasons given by the Court in 

connection with this Order as against any of the Non-Settling Defendants, except 

as is necessary to enforce this Order; 

Endorsement of this Order 

30. This Order may be endorsed in counterpart, eleetroAieally or l'iy fllesimile; aAd 

31. Endorsement of this Order by the Non-Settling Defendants is dispensed with. 

THE FOLLOWING PARTIES APPROVE THE FORM OF THIS ORDER AND 
CONSENT TO EACH OF THE ORDERS, IF ANY, THAT ARE INDICATED ABOVE AS 
BEING BY CONSENT: 

Signature of lawyer for the Plaintiff 

• 

Signature of lawyer for National Bank of 
Canada Inc . 

• 

By the Court 

Registrar 
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and: 

Court File No. VLC-S-S-112003 
Vancouver Registry 

In the Supreme Court of British Columbia 

Coburn and Watson's Metropolitan Home dba 
Metropolitan Home 

BMO Financial Group, Bank of Nova Scotia, Canadian 
Imperial Bank of Commerce, MasterCard International 

Incorporated, National Bank of Canada Inc., Royal Bank of 
Canada, Toronto-Dominion Bank, and Visa Canada 

Corporation 

Plaintiff 

Defendants 
Brought pursuant to the Class Proceedings Act, RSBC, 1996, c 50 

ORDER MADE AFTER APPLICATION 

CAMP FIORANTE MATTHEWS MOGERMAN 
Barristers & Solicitors 

#400 - 856 Homer Street 
Vancouver, BC V6B 2W5 

Tel (604) 689-7555 
Fax: (604) 689-7554 

Email: service@cfmlawyers.ca 




